Localism and Segregation
David D. Troutt

Introduction

In the decade before and after the Supreme Court’s decision in Brown v.
Board of Education,' de jure segregation, the system of racially identified
space, coalesced with formal land use planning to institutionalize de facto
segregation in the city and suburbs of New Orleans, notwithstanding some
of the most considerable early antisegregation forces in the nation’s history.
Although the actual geographic fault lines changed over time, the basic
color scheme did not. Race-neutral land use regulation reproduced the pat-
terns of racial inequality that slavery, Jim Crow, and segregation inscribed.
To the present, whites in the New Orleans metropolitan area have enjoyed
unrestricted access to and economic opportunities arising from appreciat-
ing markets of higher, less polluted lands. For poor blacks in public hous-
ing or increasingly concentrated low-ground, antimarket neighborhoods,
life became routinely more isolated from the political mainstream, viable
neighborhood institutions, economic opportunity, and stability. It also be-
came significantly more dangerous.?

All of this became fatally apparent on August 29, 2005, when Katrina,
a Category 3 hurricane, devastated the city and its compromised system
of levees and canals, producing flooding that killed over 1,800 people, de-
stroyed 200,000 homes, and inundated almost 80 percent of Orleans Parish.?
Despite the wide swath of destruction and the inevitability that a great
many moderate- and middle-income Orleanians would be affected, Hurri-
cane Katrina’s force fell disproportionately on the city’s huge population of
very poor people.* Their lack of resources, as well as their overwhelmingly
dark skins, was on international display for several excruciating days of the
aftermath as they waited in and outside the city’s convention center and Su-
perdome for rescue by the National Guard. In most cases, one single aspect
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of their vulnerability made them visible: they lacked access to a car. Beyond
that, many lacked the capacity to stay in hotels or to travel by public trans-
portation to friends or families elsewhere. In their race, class status, and ad-
dresses, they represented for a city and a nation the unimagined devastation
to which people with limited social capital® are routinely vulnerable.

The relationship between race and poverty associated with the worst of
Katrina’s damage brought rare visibility to the country’s social landscape.
Eighty percent of the households living in flooded areas of the parish
were black;® the average annual income of those households was $38,000,
compared to $55,000 in nonflooded areas.” The rate of homeownership
in the flooded areas was 53 percent (though some affected areas, such as
the Lower Ninth Ward, had even higher rates), compared to 69 percent in
nonflooded areas.® However, renters, whose losses and voices were hardly
discussed in most public conversations about rebuilding or participation
in planning, were more than 50 percent of the displaced.” The gaping pro-
portion of renters is not merely a constant among persistently poor popula-
tions; they tend to have low rates of homeownership. It is also a reflection
of the large numbers of public housing residents who were displaced by
the storm, every one of whom was black."” Those projects, we have seen,
were primarily located in “extreme poverty” neighborhoods (i.e., census
tracts in which at least 40 percent of the households have below-poverty
incomes). In 2000, New Orleans had forty-seven extreme poverty census
tracts, and Hurricane Katrina inundated thirty-eight of them."

These statistics depict structurally ingrained economic marginalization,
which follows from the legal, historical, and economic antecedents de-
scribed in the context of slavery, Reconstruction, Jim Crow, and legal segre-
gation. However, the sedimentation of inequality could not have occurred
without physical, racial, and economic distance as well as the legal support
to sustain it. Localism, as I argue in this article, provided the jurisprudential
edifice that succeeded formal segregation. Together with the ghettoizing
array of discriminatory policies promulgated by the federal government,
innumerable private actors, and transformations in the labor economy, the
obvious problems presented by Hurricane Katrina—the problems of per-
sistent, concentrated urban poverty—have grown much bigger than most
cities can overcome on their own.'? Katrina brings necessary attention to
this succession from norms of white supremacy to race-neutral rules of
local sovereignty because the ascension of localism coincided with a widely
held belief in color-blind innocence, which threatens to blame the minority
urban poor for the conditions in which they live.

Part I of this article describes the salient elements in the formation of
localism as a set of distinct cultural ideas capable of legal identity during a
period in which community desire for resegregation after Brown demanded
it. Part II argues more specifically that several important, and generally
race-neutral, opinions of the Burger Court in the 1970s provided the jur-
isprudential edifice for localism, securing it as the successor doctrine to
legal segregation. Part III provides several arguments demonstrating why
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localism as a doctrine of racial segregation has sustained appeal across the
nation today. These include economic rationalism, decentralization, con-
sumption, political fragmentation, and black middle-class antipathy for
integration. Finally, in part IV, I argue that the resulting residential and
political arrangements are contrary to broader middle-class interests, and
I support instead arguments for greater regionalist, rather than localist,
approaches.”

I. Resegregation and the Creation of Legal Localism

Why would the development of suburbia have to necessitate a destruc-
tive shift in the ability of cities like New Orleans to sustain middle-class
norms and outcomes for so many of their residents? To be sure, the answer
to this question spans several disciplines and social and economic phenom-
ena. However, local government law has played a key structural role in
fashioning a more durable system of racial and economic inequality than
de jure racial discrimination could.

Beginning with the power to zone (and, in many regions of the coun-
try, to prevent annexation), local governments (creatures of state power)
were given the autonomy necessary for an exclusive existence outside of
the large cities from which most of their residents originally came. Emanat-
ing from race-neutral principles of rational planning and home rule, the
network of rules governing the powers of suburban municipalities was de-
veloped and reinforced by the courts in ways that defined a lenient role for
the state in interlocal conflicts and asserted state power over localities only
occasionally and within narrow notions of shared regional responsibilities.
The result is legal localism, the norm of local governmental rules today,
which closely corresponds to the more general cultural idea of localism,
i.e., a spectrum of impulses and attitudes about territorial control of com-
munity in the United States.

Much of this formation has been covered by other scholars. Some of
it bears review here in the service of a different analytical emphasis: the
connection to preserving racial segregation and perpetuating its corre-
sponding economic advantages and disadvantages that fall mainly, but not
exclusively, along racial lines. With respect to racial segregation and con-
centrated poverty, localism has been characterized in a facilitative, rather
than a causal, light. It is time that localism, legal and cultural, be recognized
as the primary agency behind resegregation, without which it would have
been neither accommodated nor sustained.

Legal localism defines the relevant localities it governs in a subtle hi-
erarchy, with suburbs first and cities—especially larger, urban centers—
second.” This structural tilt represents two foundational aspects of
suburban development. First, suburbs were made in opposition to certain
aspects of city life as a refuge for the wealthy away from the indignities
of the largely immigrant poor and the uncouth.® Suburbs were originally
designed to sustain an exclusive quality of life. As they opened up after
World War 11, they were further designed to create an exclusive quality of
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life for the emergent middle class. Second, they must be conservative le-
gally and socially in order to preserve status quo stability against the inva-
sion of destabilizing forces.'® Suburban legal power is sometimes a tool but
more often a shield used to defend against outsiders.” Local control must
mean the power to exclude even more than the power to include; indeed,
the attractiveness to employers and residents with high incomes and few
public needs (i.e., its capacity to include) has always been premised on the
success of a locality’s efforts to exclude.'®

II. The Burger Court and Localism’s Jurisprudential Edifice

The character and function of localism took lasting shape under the sanc-
tion of courts precisely during the peak period of white flight from cities,
the federal passage of civil rights laws aimed at frustrating formal segre-
gation, and intense battles over school busing. Although most legal local-
ism had been developed by state courts, several important Supreme Court
decisions demonstrate the way local autonomy would be balanced against
the equal protection arguments advanced by twentieth-century civil rights
advocates and echoing nineteenth-century radical Creoles of color.

More importantly, the five cases discussed here—Village of Belle Terre v.
Boraas," Warth v. Seldin,® Village of Arlington Heights v. Metropolitan Hous-
ing Development Corp.,** San Antonio Independent School District v. Rodri-
guez,” and Milliken v. Bradley®—put the Court’s imprimatur on the critical
aspects of local autonomy.* Specifically, they solidified the power to ex-
clude outsiders through zoning ordinances and other land use devices,
even where such localized decisions clearly and negatively affected re-
gional housing markets; affirmed the sanctity of jurisdictional borders
within which local powers are exercised; and defended localities’ pre-
sumptive power to retain local control not only of education but of school
finances, even if doing so produced gross fiscal disparities among mu-
nicipalities. Surprisingly, legal scholars have paid too little attention to
the significance of these cases decided in the 1970s, a decade that saw
not only the suburban resettlement of white middle-class urban dwellers
but also the beginnings of significant economic decline in the nation’s
largest cities.” Without them, the twin pillars of local autonomy and land
use and school finance would not have been secure in the jurisprudential
edifice succeeding racial segregation.?

Village of Belle Terre v. Boraas

In Belle Terre, the Court resolved a dispute brought by college students in
favor of the town and its right under the police power to zone areas exclu-
sively for families of related persons. Race was not directly at issue in the case,
but, had it been, the Court indicated the ordinance could not survive consti-
tutional scrutiny.” Instead, the homeowner and renters believed the village’s
ordinance infringed on their constitutional rights to travel and privacy.®

In affirming the broad police powers of the suburban locality in the
case, the Court referred to precedent from large cities.”” However, in its
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assumptions about the need for such expansive power and the ends to
which it would likely be put, Belle Terre is clearly a suburban case. Despite
the ostensibly locality-neutral language of Douglas’s opinion, the City of
New York (the closest large city to the Long Island suburb of Belle Terre)
could not have exercised power in that way. Like most major cities, it was
(and is) too large, too heterogeneous in people and types of neighborhoods;
and it has too many kinds of already permissible uses and lifestyles to im-
pose such restrictions.® Further, the Court’s language locates the (idealized)
environment the village was trying to maintain well outside the “city”:

The regimes of boarding houses, fraternity houses, and the like present
urban problems. More people occupy a given space; more cars rather con-
tinuously pass by; more cars are parked; noise travels with crowds . . ..

A quiet place where yards are wide, people few, and motor vehicles restricted
are legitimate guidelines in a land-use project addressed to family needs. This
goal is a permissible one within Berman v. Parker, supra. The police power is
not confined to elimination of filth, stench, and unhealthy places. It is ample
to lay out zones where family values, youth values, and the blessings of quiet
seclusion and clean air make the area a sanctuary for people.”

By pitting the village’s regulation against “urban problems,” the Court
situated the localist power to exclude certain types of residents within the
suburbs. The decision, therefore, belongs among those that establish legal lo-
calism on behalf of suburbs in direct reference to the excluded uses and users
common to larger cities. But a racial subtext is also clear. The power to exclude
categories of users associated with urban problems unfortunately remains a
code for black people to this day. It is an enormous power, made greater by its
capacity to preclude strict scrutiny, and allows the proliferation of racial prox-
ies under the guise of rational planning and community self-determination.*

Warth v. Seldin

In another zoning case, Warth, plaintiffs were fair housing advocates—
individuals and organizations representing the affordable housing interests
of Rochester, New York’s low- and moderate-income tenants—challenging
neighboring Penfield’s zoning ordinance for excluding people from living in
the town on the basis of class status.*®* Again, race was not directly in dispute.
Plaintiffs” constitutional claims were dismissed by the district court and the
Second Circuit on standing grounds, and the Supreme Court affirmed.

The result demonstrates a less obvious dimension of localism’s conser-
vative power. Not only were the claims based on economic discrimination
rejected, but the dismissal on standing grounds worked the legal procedural
equivalent of the zoning ordinance’s purpose: it defined and excluded out-
siders and denied any regional responsibility a suburb might have for its
housing needs. Specifically, the Court found that nonresidents were entitled
tono say in the regional effects, or negative externalities, associated with one
town’s efforts to bar the entry of others. Plaintiffs had argued, for instance,
that Penfield’s exclusions necessarily affected the distribution of affordable
housing opportunities across the relevant metropolitan area, devaluing
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the City of Rochester’s housing market and burdening its tax base.* The
majority found these arguments wholly speculative as to causation and, in
sharply dismissive language, considered any economic impact on neighbor-
ing localities merely “incidental adverse effects” of the regulation.®

Village of Arlington Heights v. Metropolitan Housing
Development Corp.

In contrast, Arlington Heights actually is a land use case in which race is
directly an issue in dispute. There, a low-income housing development cor-
poration was denied a variance that would have allowed it to build a com-
plex of affordable apartments in a suburb outside of Chicago. Hearings were
held in which opponents of the rezoning made mixed objections, some based
on the “social issue,” most based on an expected drop in property values.?
The village rested its denial on grounds of zoning integrity, given the single-
family character of the area and the expectations of resident homeowners.”

Plaintiffs sued under the then-existing discriminatory effects standard of
the Fair Housing Act®® but lost before the Court. Using the intent standard
it had just announced in Washington v. Davis,* the Court acknowledged
that minorities might be disproportionately affected by the lack of afford-
able housing in Arlington Heights, but the decision to deny the rezoning
request was based on racially neutral land use principles.*

Arlington Heights I is important to localism in demonstrating (1) its in-
teraction with contemporary race discrimination standards (specific intent)
under equal protection analysis, and (2) the relative immunity enjoyed by
land use decisions with segregative effects as long as a rational planning
rationale is also apparent.* The decision was a test case for both sides of
the suburban housing integration conflict. Plaintiffs discovered the tremen-
dous difficulty in mounting a frontal assault on policies with clear racially
(and economically) segregative effects. Defendant suburban municipalities
learned how insulated their land use decision making could be from con-
stitutional attack as long as a paradigm of categorical land uses (first articu-
lated in Village of Euclid v. Ambler Realty)* was scrupulously followed.

Thus, these three land use cases provided a localist manual for exclud-
ing lower-income residents and black people generally. Joan Williams has
argued that, as a jurisprudential matter, the Burger Court’s political values
followed a Jeffersonian model of local sovereignty and hostility toward cit-
ies that fit within the demographic conflicts of the era:

By 1970, the intertwined issues of racial and economic discrimination had be-

come closely linked with the fight between city and suburb. As cities became

poorer and blacker, and suburbs became richer and whiter, housing and school
discrimination issues took on a city/suburb dynamic in many metropolitan
areas. The Court has used the principle of local autonomy to refuse relief for
discrimination in housing or schools whenever such relief requires changes in

a city’s basic metropolitan structure. The Court’s local sovereignty principle

enabled it to eviscerate fourteenth amendment equal protection requirements

in the large number of cases in which discrimination in housing or schools
cannot be remedied without alteration of local boundaries or local duties.®
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San Antonio Independent School District v. Rodriguez

Two school cases affirmed localism as the nearly exclusive locus of con-
trol over educating children within sacrosanct municipal boundaries. In
Rodriguez, the Court confronted a direct federal equal protection challenge
to the way the majority of states allowed local control of school funding.
Plaintiffs were a class of Mexican American parents from tax-poor, urban
school districts in Texas challenging the state’s method of school finance
on the ground that its reliance on locally collected property taxes beyond a
baseline of uniform state funding worked substantial disparities between
property-rich and property-poor districts.* The wide differences in per-
pupil expenditures helped to support smaller class sizes, higher teacher
pay, and more experienced teaching in the wealthier districts.*

The district court ruled in plaintiffs’ favor, finding that education was
a fundamental right under the Constitution, wealth was a suspect classi-
fication, and any governmental scheme that discriminated in public edu-
cation on economic grounds was therefore subject to strict scrutiny.* The
Court reversed on each ground, finding no fundamental right to educa-
tion, denying that wealth was suspect, and upholding the importance of
local autonomy over school finance on rational basis grounds. Mindful of
the federalism concerns implicated in plaintiffs’ challenge,”” the majority
characterized the trial evidence as involving murky issues of social and
economic policy outside the Court’s expertise and producing only an al-
lowable (and expected) amount of fiscal inequality.**

Despite the necessary emphasis on state power relative to federally guar-
anteed rights, Rodriguez is squarely a localism decision in its substance and
its narrative of local power. The majority dismissed the fiscal inequality
between rich and poor districts as a hybrid or compromise between local
fiscal control and irreproachable statewide minimum standards. Indeed,
the disparities reflected differences in ingenuity and democratic priorities
among localities, primarily matters of choice yielding competitive diver-
sity. As Justice Powell stated,

[L]ocal control means . .. the freedom to devote more money to the edu-

cation of one’s children. Equally important, however, is the opportunity it

offers for participation in the decision making process that determines how
those local tax dollars will be spent. Each locality is free to tailor local pro-
grams to local needs.*

The argument fully ignored the relative incapacity of tax-poor districts
to exercise such fiscal choices on behalf of their schoolchildren and the fact
that, as Justice Marshall pointed out in a stinging seventy-five-page dissent,
the inequality of fiscal resources resulted in denial of an equal opportunity
to learn.® These concerns, according to the majority’s narrative, were ir-
relevant to both local control and equal protection in the school finance
context. The Court even foreshadowed the competition for “good ratables”
that currently dictate so many local governmental decisions:

Nor is local wealth a static quantity. Changes in the level of taxable wealth

within any district may result from any number of events, some of which
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local residents can and do influence. For instance, commercial and industrial
enterprises may be encouraged to locate within a district by various actions—
public and private.

If the blueprint for sprawl and fiscal zoning was not already known to
suburban communities across the United States by then, it now bore the
Supreme Court’s seal.

Milliken v. Bradley

Finally, Milliken affirmed the primacy of local control over education pol-
icy in rejecting an interdistrict remedy for Detroit’s clear record of racial seg-
regation in its schools. Like Warth, Milliken is one of the few cases to directly
comprehend the regional scope of institutional racism. The district court
found that given residential patterns at the time, no intradistrict remedy
could achieve desegregated schools within the city; and because any attempt
would probably further identify particular schools (i.e., code them) as major-
ity black, it would hasten more white flight to the suburban periphery.* As a
practical matter, only a regional or metropolitan remedy would work.

The majority per Chief Justice Burger disagreed, concerned less about
the probability that serious constitutional violations would go without a
meaningful remedy than about the administrative uncertainty caused by
crossing admittedly arbitrary boundaries.” Yet the narrative of Milliken is
not as emphatic about local control as its legacy suggests.>* Instead, it is
more meaningful as a pronouncement about community and responsibil-
ity,” which resonates to this day. After all, Detroit was not always so black;
its white population had been streaming out of the city for years up to
and beyond 1970 when Milliken was first filed.* Local control of predomi-
nantly white school districts in the suburbs outside of Detroit defined and
defended a sense of community for its residents. Many of them had fled
Detroit and therefore rejected membership in that community. In doing so,
those communities and their school districts could not be asked to assume
any of the responsibility for the segregative policies leading up to that
point in the Detroit schools nor for the effects of such demographic shifts.>”
What mattered from a somewhat formalist constitutional perspective was
that those demographic shifts resulted in nearly all-white districts that did
not and could not have engaged in segregation. An interdistrict remedy
would force them to accept blame for Detroit’s past practices, casting seri-
ous doubt on the sanctity of jurisdictional borders.® In this sense, the ma-
jority’s arguments are familiar to many discussions of legal remedies for
past racial discrimination: color blindness. The Court’s willingness to use
color blindness to trump even local control continues in its most recent
school desegregation decisions.” Regionalism often risks provoking defen-
sive reactions about blame for discriminatory conditions.

Impact of Cases

The doctrines of legal localism illustrated by the previous sample of
cases were of critical utility in institutionalizing a variety of transitions oc-
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curring around midcentury. On the one hand, the fatal contradictions of de
jure segregation and the separate-but-equal doctrine had been exposed to
the world after World War II and were jurisprudentially untenable. Here,
Brown must be seen against the larger context of federal legislative changes;
a burgeoning civil rights movement; and, for many whites, unwelcome cul-
tural confrontations.®” Cities embodied much of the impetus for flight. On
the other hand, the suburbs and a strong economy were expanding along
with the role of the federal government in providing the financial and in-
frastructural means to a middle-class ideal for returning veterans.

That the benefits of national policy would accrue on a racially discrimi-
natory basis did not for residents of recipient communities pose a challenge
to their validity. Instead, the changing landscape promoted a twentieth-
century notion of rugged individualism and the welcome political mod-
eration of color blindness.®! Yet the powers of local autonomy that made
suburbs safe havens from the city, the poor, and blacks were always charac-
terized by defensiveness. They were, in many ways, untried powers, not on
behalf of the very affluent, but for the middle-class, blue-collar ascendants
to suburbia who were somewhat unaccustomed to wielding exclusionary
controls.

By the 1970s, as we have seen, the controls were tested by myriad
legal attacks. They held. From these decisions, a jurisprudential edifice
was erected that would delineate insiders from outsiders, draw economic
meaning from jurisdictional lines, empower suburbs against the cities from
which they came, and limit suburbs’ responsibilities even to their regional
neighbors. For the first time, none of it was on the basis of race. Neutral
rules then interacted with markets and quickly increased the value of ex-
clusions. Suburbia’s footing has not been questioned since.

Most importantly, the creation of legal localism effectuated a paradig-
matic alteration of race relationships by substituting economic proxies for
race, which could withstand constitutional challenge. Localism is, there-
fore, a postwar instrument of economic segregation, and economic segrega-
tion is nearly always a post—civil rights proxy for racial segregation. Today,
the doctrines that give mechanical support to these proxies are settled law.
Very little in more contemporary jurisprudence refutes these principles
despite evidence that a great many communities that may have exercised
local autonomy for the paramount purpose of maintaining segregation in-
deed, three decades later, succeeded.

The same appears to be true of attitudes. Expectations have settled. As
the analysis in the next section shows, the conjoining of legal localism and
localist attitudes regarding the economic right to exclude reflects the mindset
of privatization. Like private clubs with unfettered rights to make their own
rules and determine their own membership, the sovereignty of local govern-
ments to ignore nonresidents, at least where economic membership is con-
cerned, goes mostly unquestioned.®? Unfortunately, this idea of sovereignty,
without more, facilitates continued segregation. Thus, having explored the
creation of legal localism, the analysis turns next to localism as the successor
instrument to the philosophy of segregation in its current residential forms.
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IIL. Legal Localism as the Instrumental Successor to
Segregation Today

It is important to acknowledge two corresponding trends since localism
was institutionalized. First, segregation, by race and class, is arguably as
pronounced today as it was when whites began fleeing post-Brown deseg-
regation orders, though some areas have seen some decrease. For example,
the New Orleans metropolitan area ranked as the fourteenth most segre-
gated region in 2000, with a dissimilarity index of 69 (over 60 is consid-
ered high); that was the same rate as in 1990 and only three points below
the index for the New Orleans metro area in 1980.% Relatedly, the isolation
index for New Orleans metro-area blacks, which measures the extent to
which blacks live in census tracts with only other blacks, ranks seventh
highest in the nation and has gone roughly unchanged between 1980 and
2000 at about 70 percent.** In general, segregation remains highest where
black populations are greatest,®® among the larger central cities in the coun-
try,%® which also means that the nation’s black population is dispropor-
tionately concentrated in areas with high indexes of racial segregation and
isolation.®”

Second, the growth of suburban municipalities under localism is tan-
gible evidence of an “American Dream” for what is now a majority of
Americans deemed middle-class. The overall economic success of a mu-
nicipal form based on increasingly valuable homeownership and environ-
mental support for family stability cannot be taken lightly. Not all disdain
for large city life, nor attraction to suburban living, reflects structural rac-
ism.® Interwoven markets responding to common consumer preferences
produced a model of sustainable household wealth that is largely effi-
cient, consistent with democratic beliefs, and economically durable.® Lo-
cally responsive land use regulation and education policies have tangible
empowerment effects while also protecting residential communities from
dangerous uses and adverse public health risks.” It is also a rational sys-
tem, based largely on equality of opportunity rather than overt prejudice,
which has produced substantial social and economic benefits for people of
myriad racial and ethnic backgrounds.” That the legal edifice on which it
stands, localism, and whose dynamics are complicit in the steady decline
of most major American cities, systematically justified a constitutive eco-
nomic segregation of the black poor has not damned it to its beneficiaries.
It reflects us, consumes us, and, reflexively, we consume it in a self-sus-
taining cycle.

Nevertheless, these conclusions beg two normative questions: Why
should specific commitments to segregation (as only one possible model of
exclusion) continue to run so deep in legal localism? And why should a sys-
tem capable of producing so many wealth-enhancing opportunities remain
committed to reproducing the kind of staggering inequality witnessed in
New Orleans? Several reasons reveal themselves: economic rationalism,
decentralization, consumption, political fragmentation, and black middle-
class preferences against racial integration.
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Economic Rationalism

First, economic segregation appears rational under a system that dis-
criminates on the objective basis of land use categories, wealth-maximizing
considerations, and parental preferences about child welfare, rather than
immutable characteristics like race. As the history of land use and occu-
pancy within the city of New Orleans shows, racial segregation had always
commodified land occupancy according to status categories, for instance,
making poorly drained, hazardous areas less valuable to whites and home
to blacks. Over time, geographic patterns developed there and in cities
across the country where, with occasional exceptions for poorer white and
middle-class black sectors, racially and economically disfavored areas be-
came virtually synonymous. The template for a proxy was well established
by the time whites left central cities (increasingly a racially identified space)
for the suburbs, where the capital structure of development (i.e., the system
of government-financed private mortgage lending, infrastructure devel-
opment, highways, etc.) could ultimately reduce preferences into some-
thing as quantifiable and efficient as a test score: property values. By most
measures, economic segregation is theoretically good for property values.
Thus, patterns originating clearly along racial rules eventually developed
into markets after those rules were rejected, a transition the Supreme Court
(and many state courts) sanctioned under legal localism.

Today, this conclusion is intrinsic to an economic analysis of localism.
For instance, in a recent book, William Fischel propounds a political thesis
around the centrality of property values:

The homevoter hypothesis holds that homeowners, who are the most nu-
merous and politically influential group within most localities, are guided
by their concern for the value of their home to make political decisions that
are more efficient than those that would be made at a higher level of govern-
ment. ... [Homeowners] balance the benefits of local policies against the
costs when the policies affect the value of their home.™

Furthermore, the history of sprawl teaches that when it comes to local
policies, most middle-class homeowners (and their real estate brokers,
lenders, and insurers) have traditionally devalued racial integration. And
it may never be true that accepting low-income people into a community is
“efficient” given the near unanimous association between them and declin-
ing property values, higher taxes for public services, crime, and underper-
forming schools. The point is that economic rationalism supplanted racism
as a critical first step in sustaining segregation under law.

If spatial separations among people, however unequal, are rationally and
legally justified, the resource imbalance created by those relationships will
fulfill certain instrumental cultural prophecies. The first is that in the ab-
sence of overt racial discrimination in housing, education, and employment,
something must be inherently wrong with the segregated poor. Their
alarming statistical shortcomings in educational performance, incarcera-
tion rates, unemployment, out-of-wedlock births, welfare recipiency, etc.,
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confirm their inadequacies. Conversely, in the absence of overt racism or
privilege taking, something must be inherently right about the separated
middle class.” Its prosperity became emblematic of unequaled American
power in the world, especially after the Cold War ended.

This is, of course, a crude contemporary version of the binary capitula-
tion described earlier as the first step toward New Orleans’s Americaniza-
tion. Yet it is a necessary sociological complement to the political and legal
developments that created and sustained economic segregation as a fit suc-
cessor to segregation. When the resource disparities on either side of the
binary are compared, it is the basis for self-fulfilling prophecies about the
dangerous nature of an undeserving black poor and the pluck and justifi-
able well-being of a largely white middle class.

Decentralization

A second reason for localism’s succession is decentralization, another
train that could not be stopped. As more localities developed further be-
yond urban boundary lines and, resisting annexation,” began consolidating
their legally protected identities, decentralized government meant localist
government. This political fragmentation is in part a measure of sprawl. Yet
it also demonstrates the appeal of local autonomy to define who belongs
and what goes inside one’s borders.

With population declining in central cities, local governments prolif-
erated.” David Rusk uses the example of the nation’s original 168 met-
ropolitan areas. In 1950, 60 percent of the residents of these areas were
governed by just 193 city councils, commissions, and mayors or city man-
agers. Forty years later, the proportion shifted dramatically: 70 percent
of the metro-area residents were under the governance of 9,600 suburban
municipalities, towns, villages, townships, and counties.” No doubt some
of this sprawl represents people moving from one suburb to another, usu-
ally from older to newer, in a mobility pattern of leapfrogging that has
long characterized patterns of suburbanization.”” Indeed, that pattern il-
lustrates an emerging truth about suburbs: they are far from monolithic
or equal. Increasingly, the inner-ring or older suburbs, like Jefferson Parish
adjacent to Orleans Parish, have been penetrated by blacks and other resi-
dents of color. Many of these suburban cities are in economic decline and
have become disfavored by many middle-class homeowners. When those
who can move to newer localities do so, racial segregation tends to in-
crease. In this manner, decentralization both reflects and facilitates segre-
gation by encouraging flight.”

Consumption

This leads to a third reason for localism’s succession: consumption. The
emphasis on property values showed the extent to which housing choices
are commodified. Decentralization revealed the popular proliferation of
those choices in further patterns of segregation. Consumption embod-
ies the idea that the package of a locality’s goods and services (e.g., the
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quality of its schools, the value of its homes, the amount of its taxes, the
appeal of its amenities) has become the primary means by which mid-
dle-class people choose where to live. Like Tiebout’s consumer-voter,”
they shop. Stark racial animus may not play a conscious role in their
thinking, although there is strong evidence that it still may.* Instead, the
objective economic categories contained within land use schemes and
reflected in real estate marketing subsume segregation. Segregation is
simply one of the characteristics of housing commodities in middle-class
housing markets. Concealed as an aspect of the market, it becomes the
norm and often goes unchallenged.® As modes of consumption increas-
ingly condition participation in society, segregation risks becoming, like
square footage, an unremarkable aspect of residential value—or worse,
it is presumed.

Political Fragmentation

A fourth reason for localism’s succession is the role of politics in
promoting racial and economic distance (fragmentation) among com-
munities of voters whose interests might otherwise be shared. Decentral-
ization creates a political framework for parochialism. Political interests
are easily narrowed.®” From an interlocal perspective, the demands of
localism require that municipalities act defensively against incursions as
well as against each other. Interlocal cooperation is often difficult under
this arrangement unless dividing lines are clear. Economic segregation,
especially as a proxy for race, is just such a line. Thus, Republicans suc-
cessfully exploited class and race antagonisms following the legisla-
tive achievements of the civil rights movement and pitted the political
interests of working-class and lower middle-class whites against poor
black recipients of welfare.® Affirmative action has also served as such
a bright-line political wedge issue, encompassing racial and economic
fears among white voters. In any event, decentralized governance may
preclude opportunities for local coalition building among groups that
are routinely separated from each other and are accustomed to view-
ing their interests as at odds. According to Cashin’s analysis, these are
the isolation effects of a segregated political culture fueled by localism,
which breeds its own cohesive strength.®

Black Middle-Class Antipathy

The analysis so far has implicitly assumed the opposition of white
middle-class suburbanites, the primary consumers of segregation, to living
in racially integrated communities. However, the degree of resegregation
today would almost certainly require the cooperation of middle-class black
people, at least as far as suburban racial integration is concerned. In con-
ventional analyses, we assume the interplay of two factors in residential
segregation, zoning exclusions and lack of economic means among blacks.
But zoning is not always a factor in racial segregation (especially in many
southern areas where urban planning regulations are less entrenched). Eco-
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nomic disparities are not uniformly overwhelming impediments to black
middle-class home seekers. Something else is happening.

The unscientific answer lies in some form of pervasive discomfort, if
not hostility, among many black middle-class people regarding integration.
That is, without the same formal barriers to black middle-class mobility as
in decades past, black preferences against integrating predominantly white
areas may be cooperating forces. Indeed, the New Orleans scenario sug-
gests that a great many middle-class blacks have been unwilling to sacri-
fice, exactly what is not clear, for racial integration.®

IV. What Is Lost: Resistance Against Middle-Class Interests

As the durable successor to segregation, localism has produced unprece-
dented wealth and community stability for millions of affluent and middle-
income American households. Yet the racial proxy on which it stands,
economic segregation, necessarily produces stunning inequalities. Persis-
tent ghetto poverty among blacks concentrated in resource-abandoned
hulks of once-great cities has preconditioned incalculable social instabil-
ity and diminished economic opportunities for generations of households.
In the disastrous aftermath of Hurricane Katrina, New Orleans’s historical
march toward this feature of Americanization proved fatal, ruinous, and
shameful. The tragedy of New Orleans demonstrates the urgent need for
equitable reform of legal localism on behalf of the persistently poor and the
cities in which they struggle. Localism’s exclusions have obvious spillover
effects, but none greater than the costs to cities and their residents.

However, even those costs do not remain entirely within the city and
among its residents, particularly when federal assistance to states for pro-
grams like affordable housing development, health care, and income assis-
tance decrease and state taxpayers must make up the difference. A growing
body of research is showing that the costs of localism, especially on the
middle class, are even more direct than that. Specifically, the land grab of
suburban sprawl represents a costly waste of natural resources and envi-
ronmental damage.® Cross-border effects may represent a combination of
neighbor-to-neighbor externalities or the aggregation of localist policies
pursued by municipalities engaged in necessary competition.” The leap-
frogging of consumer investment into “favored quarters”® leaves behind
more and more moderate- and middle-income suburban dwellers with
increased taxes for fewer services.* In many metropolitan areas around
the country, cities as well as older suburbs represent the have-nots of state
finance, which subsidize the lower taxes and infrastructural improvements
of the haves. As Myron Orfield explains

[a]n area with high social needs and low resources is generally not a nice
place to live, with poor services and high taxes. Conversely, an area with
high resources and low social needs is a nice place to live, with good ser-
vices and low taxes. This process of polarization fuels itself as high-income
individuals with broad residential choices and businesses seek out pleas-
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ant places, good services, and low taxes and avoid unpleasant places, poor
services and high taxes. As the favored quarter captures more and more
high-income residents, its base increases, taxes go down, and/or services
improve. It becomes an even more attractive area. But as individuals and
businesses leave areas with high social need and high taxes, the base shrinks
and tax rates go up. The incentive to get out grows.”

Perhaps the greatest detriment of all is economic: metropolitan areas that
continue to embrace localism at the expense of shared regional responsibili-
ties tend to be less competitive in attracting economic development, keep-
ing businesses and jobs, and maintaining a deep and talented labor pool.”

At a certain point, of course, constant flight and leapfrogging may re-
flect market preferences, but this feature of localism, and the legal and
political deference to it, permits self-interested, irrational, and inefficient
preferences to flourish at the expense of regions, cities, and impoverished
minority communities within them.*

Meanwhile, we increasingly live our lives in nonlocal terms because
most of what we do by necessity crosses jurisdictional lines. We often work
in different towns or cities than we live, shop in regional malls and store
locations, eat and attend cultural events throughout the metropolitan area,
and seek friendships and recreation across the region. That is, as a nation
we now tend to sleep locally but live and work regionally. The anomaly
is that the myriad regional relationships that make up our actual lives are
governed by a contradicting web of local jurisdictional powers.”® Our tools
of democratic decision making, like our laws, take little account of regional
realities.

The foregoing suggests that some form of regional governance may be
closer to what we want than localism. In theory, regional governance of
planning issues critical to the maintenance of middle-class concerns should
not be politically hard to sell. Pervasive frustration with the daily effects of
sprawl link with traditional middle-class voter concerns about the envi-
ronment, traffic, and preservation of natural resources.”* As a result, urban
growth boundaries should be more prevalent than they are.”> Where is-
sues clearly transcend local control and create waste, solutions are expen-
sive and require the fair allocation of tax burdens. Hence, tax base sharing
should be more prevalent than it is.”® Notwithstanding the incomplete state
of the evidence, arguments in favor of some form of regional governance
appear to support the best interests of a middle-class public.

Of course, if this were true, we would have much more of it. Instead,
we have in places like New Orleans and other major U.S. cities an often
inefficient, selectively democratic, inequality-producing legal norm of lo-
calism. Briffault argues that a major reason localism remains entrenched in
places where it is counterproductive is the political power and discretion it
provides local elites.

[T]he resistance to regionalism in the political process is largely a matter of

the self-interest of those who benefit from the status quo, such as local elected

officials, land developers, corporations that are the subjects of interlocal bid-
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ding, and the businesses and residents located in the high-tax base localities
of the metropolitan area.”

This is undoubtedly true of many older cities (including New Orleans),
but the criticism, I argue, illustrates a problem with even the best legal
commentary on localism: it fails to emphasize sufficiently legal localism’s
succession as the instrument of postwar de facto segregation. The demo-
graphic and economic events before, during, and after Hurricane Katrina
in the New Orleans metro region help reveal localism’s irrational side. The
resistance to regionalism inherently reflects structural racism and antiur-
banism. However, this resistance now occurs at a time when such a po-
litical commitment militates against the economic interests of many of its
proponents. The principal remedy is regional governance. The version I
espouse can be called equitable regionalism, with emphasis on local compre-
hensive planning with the force of law as a necessary precondition.

Conclusion

The preceding analysis of how the doctrine of legal segregation was re-
placed by the race-neutral principles of legal localism demonstrates how
the racial and economic fault lines in New Orleans were inscribed many
years before Hurricane Katrina revealed them to such devastating effect.
However, the analysis further shows that New Orleans is hardly excep-
tional in its segregated residential organization and that localism now
threatens the interests of a great many residents across the United States.
This is, therefore, an analysis that ultimately argues for more intensive ex-
perimentation with regional governance, especially of those equity issues
such as affordable housing and tax revenue sharing that have provoked
the most interlocal competition and the most destructive disparities among
municipalities.
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(20 percent or more black) is nearly 15 million, about half the national total.
This means that the African American population in the United States is about
equally divided between regions where there has been moderate progress since
1980 and regions where progress has been very slender. Id. at 4.

66. The dissimilarity indexes for Detroit (85), New York (82), Chicago (81),
Newark (80), Miami (74), Philadelphia (72), and Los Angeles (68) show how
large population centers are ranked among the twenty most segregated cities
in 2000. Id. at 7.

67. Id. at 11. Blacks are not significantly moving away from segregated areas
either. “In 1980 a majority (53.9%) lived in metro areas where segregation was 75
or above. Those same metro areas still held 51.9% of African Americans in 1990,
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and 50.6% in 2000. Thus there was very little net shift away from these highly seg-
regated areas.” Id.; see also DouGLAS S. MASSEY & NANCY A. DENTON, AMERICAN
APARTHEID: SEGREGATION AND THE MAKING OF THE UNDERCLASS 81-82 (1993).

68. See generally KENNETH T. JaAcksON, CRABGRASS FRONTIER: THE SUBUR-
BANIZATION OF THE UNITED STATES 73-86 (1985) (discussing the cultural attrac-
tion to suburbs historically).

69. See MELVIN L. OLIVER & THOMAS M. SHAPIRO, BLACK WEALTH/WHITE
WEALTH: A NEW PERSPECTIVE ON RACIAL INEQUALITY 2 (1995).

70. Indeed, it is this function of “protective zoning” that some have argued
is missing in low-income urban neighborhoods, also disproportionately popu-
lated by families with school-age children yet subject to incompatible uses that
undermine consumer infrastructures of basic goods and services, discourage
economic investment, and increase poor health outcomes. See Jon C. Dubin,
From Junkyards to Gentrification: Explicating a Right to Protective Zoning in Low-
Income Communities of Color, 77 MINN. L. Rev. 739, 757-73 (1993); Troutt, supra
note 26, at 496-504.

71. See, e.g., OLIVER & SHAPIRO, supra note 69, at 136—47 (discussing specific
housing factors in wealth acquisition by race as well as factors contributing
to racial disparities in homeownership rates such as interest rate differentials
by race); NAT'L URBAN LEAGUE, THE STATE OF BLack AMERICA 2006, at 16-17
(2006) (chronicling homeownership rates). However, racial disparities will only
increase as a result of the current crisis in subprime loans, which disproportion-
ately affects black homeowners.

72. WiLLiaMm A. FiscaHeL, THE HOMEVOTER HyroTHESIS: HOw HOME VALUES
INFLUENCE LocAL GOVERNMENT TAXATION, SCHOOL FINANCE, AND LAND UsE
PoriciEs 4 (2005).

73. As some commentators have recently described post—civil rights atti-
tudes about race,

[t]he persistence of racial disparities . . . had nothing to do with racism and
everything to do with the failure of the racial other to take full advantage of
the unlimited opportunities that were available to all. Whites who benefited
from these structures were not privileged, but innocent people who had
earned what they had acquired and, unlike racial minorities, were deserv-
ing of national respect.
john a. powell et al., Towards a Transformative View of Race: The Crisis and Opportu-
nity of Hurricane Katrina, in THERE Is No SucH THING As A NATIONAL DISASTER:
Racg, Crass, AND HURRICANE KATRINA 59, 66 (Chester Hartman & Gregory D.
Squires eds., 2006).

74. This development was crucial to local government power. See Briffault,
supra note 16, at 77; Davip Rusk, INSIDE GAME/OUTSIDE GAME: WINNING
STRATEGIES FOR SAVING URBAN AMERICA 9 (1999).

75. Rusk, supra note 74, at 9.

76. Id.

77. See also MYRON ORFIELD, METROPOLITICS 2 (1997); Cashin, supra note 18,
at 2003 n.99; Richard Briffault, The Local Government Boundary Problem in Metro-
politan Areas, 48 STAN. L. Rev. 1115, 1135-36 (1996).

78. Cashin, supra note 18, at 1993.

79. Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J. PoL. ECON.
416, 417-24 (1956) (theorizing the compulsion dynamic of preferences among
middle-class “consumer-voters”).
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80. See, e.g., RUsK, supra note 74, at 318-24 (discussing evidence of white rac-
ist attitudes on housing choice).

81. See David Dante Troutt, Ghettoes Revisited: Antimarkets, Consumption, and
Empowerment, 66 BRook. L. Rev. 1, 19-24 (2000). For many people in the U.S.
housing market, finding economically and/or racially integrated communities
is increasingly difficult. See generally NAT'L FAIR Hous. ALLIANCE, UNEQUAL
OPPORTUNITY—PERPETUATING HOUSING SEGREGATION IN AMERICA: 2006 FAIR
Housing TRENDs REePORT (2006), www.nationalfairhousing.org/resources/
newsArchive/resource_24256802754560627686.pdf.

82. Cashin, supra note 18, at 2027-33.

83. See, e.g., ORFIELD, supra note 77, at 35-36 (describing political alignments
in the Minneapolis-St. Paul area); LASSITER, supra note 61, at 17 (arguing that
historical misconceptions about Richard Nixon’s “Southern strategy” ignore
the persuasiveness of appeals to a “silent majority” of suburban whites whose
themes would appeal to suburban voters for decades).

84. Sheryll Cashin analyzes these tendencies in the context of parochialism
and institutionalization. Parochialism results from homogenous political iden-
tities based narrowly on boundary lines, which blind voters to natural allies
beyond them. The more identity is connected to boundaries, the easier it is for
voters to choose their allies. The more homogeneity is chosen, the stronger and
more cohesive those communities” exercise of local power. Localism, therefore,
breeds its own strength, in part because it fosters homogeneity as a uniting
political interest against outsiders. This dynamic contributes to regular “mobi-
lizations of bias,” a feature of what I call localism generally. Institutionalization,
in Cashin’s terms, describes the normalization of those parochial attitudes into
the political status quo. Cashin, supra note 18, at 2015-23.

85. They have enclaves in older suburbs such as Jefferson Parish or the sub-
divisions of New Orleans East instead. Unfortunately, these areas were devas-
tated by Hurricane Katrina. For a stimulating discussion of the dimensions of
black middle-class suburbanization and the various costs associated with liv-
ing in or outside predominantly white areas, see Sheryll D. Cashin, Middle-Class
Black Suburbs and the State of Integration: A Post-Integrationist Vision for Metropoli-
tan America, 86 CORNELL L. Rev. 729 (2001).

86.

Suburban sprawl is fueled by the “iron triangle” of finance, land use plan-
ning, and transportation service delivery. Sprawl-fueled growth is widen-
ing the gap between the “haves” and “have-nots.” Suburban sprawl has
clear social and environmental effects. The social effects of suburban sprawl
include concentration of urban core poverty, closed opportunity, limited
mobility, economic disinvestment, social isolation, and urban/suburban
disparities that closely mirror racial inequities. The environmental effects
of suburban sprawl include urban infrastructure decline, increased energy
consumption, automobile dependency, threats to public health and the envi-
ronment, including air pollution, flooding, and climate change, and threats
to farm land and wildlife habitat. Many jobs have shifted to the suburbs
and communities where public transportation is inadequate or nonexistent.
The exodus of low-skilled jobs to the suburbs disproportionately affects cen-
tral-city residents, particularly people of color, who often face more limited
choice of housing location and transportation in growing areas.
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Robert D. Bullard, Addressing Urban Transportation Equity in the United States, 31
ForpHAM URrs. L.J. 1183, 1201 (2004). The biggest problem is that “the decision
of who lives where, particularly given entrenched housing segregation, is not
simply driven by choice.” MANUEL PASTOR ET AL., IN THE WAKE OF THE STORM:
ENVIRONMENT, DISASTER, AND RACE AFTER KATRINA 8 (2006). In his case study
of Hurricane Katrina, Brian L. Levy discusses the concept of “environmental
racism” and suggests that residential segregation is responsible for it. He out-
lines “place stratification,” the concept that certain places are more desirable to
live in than others, as “[a]n important factor of residential inequality.” He also
highlights the significant role certain “institutional mechanisms” play in allow-
ing the dominant group to retain control over the more desirable areas. Some
of these mechanisms include redlining, exclusionary zoning, and the strategic
placement of affordable housing units. Thus, the only way to ensure equitable
development is to recognize the harm caused by these exclusionary mecha-
nisms and plan preventatively. Levy, supra note 2.

87. Briffault, supra note 77, at 1133.

88. See supra note 77 and accompanying text; see also ORFIELD, supra note 77,
at 5-7 (for a discussion of real estate consultant Christopher Leinberger and
Robert Charles Lesser & Co.’s use of the term to describe exclusive areas of high
services, low taxes, and multiple barriers to housing affordable enough to sup-
port the many low-wage workers needed for their job base).

89. See, e.g., Ken Belson, In Success of “Smart Growth,” New Jersey Town Feels
Strain, N.Y. TiImMEs, Apr. 5, 2007, at B1.

90. See ORFIELD, supra note 77, at 9. The most unstable suburbs are older,
working-class localities without a dynamic tax base, even less stable than cen-
tral cities. They are more easily overwhelmed by economic decline than central
cities because the latter are better equipped institutionally and have more di-
verse resources. Id. at 31.

91. See generally MANUEL PASTOR JR. ET AL., REGIONS THAT WoRK (2000); see
also Briffault, supra note 77, at 1139-41.

[IInterlocal competition, interlocal wealth disparities, and the resulting infe-
rior services and infrastructure in central cities can bring down the economic
base of the region as a whole, making affluent areas as well as poorer ones
less well-off than they might have been had the region as a whole invested
more in localities.

Briffault, supra note 77, at 1140.

92. See Cashin, supra note 18, at 2012-13.

93. See Briffault, supra note 77, at 1142-43.

94. See Rusk, supra note 74, at 331-32; Cashin, supra note 18, at 2013 n.145
(citing RoBERT W. BURCHELL ET AL., THE COSTS OF SPRAWL—REVISITED 62-63,
65-66, 73-75, 78-79 (1998)).

95. See, e.g., RUSK, supra note 74, at 159-61 (discussing the process by which
Portland, Oregon’s growth boundaries were established). But see Briffault, supra
note 16, at 46 (arguing against urban growth boundaries as having exclusionary
effects in tightening housing markets).

96. See Rusk, supra note 74, at 329.

97. Richard Briffault, Localism and Regionalism, 48 BUFF. L. Rev. 1, 27 (2000).
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